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STATE OF LOUISIANA, 


DISTRICT, SEPTEMBER TERM, _ September, 1820. 


na | from. the court of the sixth, istrict. 

‘and tne 

delivered the opinio f the court. 

‘The defendant, béing overseer of the plaintiff’s p 
tation, killed one of the plaintiff’s negroes. court 

4 present action is brought to recover him the 

‘ The lability of the: defendant depends entirely on for the Plaine 

"the cireumstances; which have attended the commis. 

sion Of this.act. ‘On these, two juries have already ‘ 

pronounced, in his favour: and although the powers 

of this court extend: ‘to the reversal of general vers 

een wheal given evidently on matters of fact 


: 
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CASES IN THE SUPREME couRT. 


West’n dey: cannot fail to ‘have their due weight anil 


September, 1820, 


ought not to be disturbed, except in cases of mani- | 


fest misinterpretation of the evidence. 


“The material facts in the case are these: the 
gro Harry, whom the defendant: killed, was consi: 
dered by his own master as ungovernable ; for the : ; 

plaintiff told the defendant that he’ would not 
plantation, until that negro was subdued : there: | 
isevidence that the negro had even gone so far, | 

“lay his hands on his master. The defendant, being 

~~ dissatisfied with his work, resolved to have him chai 

. tised, and foreseeing that the negro would make reg 

sistance, loaded his gun, which he left in the house, 


tous it, it seems, as necessity might require. He] 


‘then went ito have the negro whipped, and ordered § 


"another slave.to tie him, , Harry, as it was expected, 


: sia: refused to submit, and the defendant, having advanced 4 
towards him with a’ hoe to strike him, ‘was met by, 


Harry, who having also. a hoe in Ui 
and began to scuffle with the defendant ; one and the 


other retreating or advancing alternatively, The de. 
- fendant then’ threatened to shoot him, and both hav> 


"ing. dropped their hoes, began to) run towards 
house, the negro being at first foremost; when, being | 
_ overtaken by the defendant, within eight or ten steps a 


-. Of the house, he turned aside, and jumping oyer the | 
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tHe: STATE OF, LOUISIANA. 


| the distance of eighty -five yards, himself Cg at ty 


that moment walking. 
‘From these'facts, it results that’ the slave’ 


of rebellion, Now, if we’ take 


into consideration how importaat it was, for the: in- 
terest of the plaintiff: himself and the- community 
at large, that a slave, who had ‘set such an example, 


to the circumstance that he suffered him to get al- 
Most out of reach before he shot at him, himself 
walking at the time ; if we believe, from. the circum- : 


stances of the case, that the defendant.acted with the 
plaintiff"s slave, as he would have acted with his owns. 
Wwe will be disposed to consider ‘the whole as an un- 
fortunate oecurrence, and to excuse the defendant. 
: g Juries of the parish, better acquainted than we can 


be with the reasons, which made it necessary not to 


7 suffer this rebel slave to escape and defy punishment, | 


bave thought to the defendant from 


ence, he endeavoured to effect his escape, Wet Districts 
| The défendant came: out cf the house’ with his gun, 
talling on ‘Harry to stop, being then. within thirty-five” 
or forty steps from, him ; and as he did not stop 
le ‘was gaining ground, the defendant shot him, at 


should-not éscape unpunished; if we also make'al- 
 lowance for the state of mind in which, the defendant 
must of necessity have been ; if we further attend 
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THE SUPREME, count 
“any responsibility + we think we should hazard 

is therefore, adjudged and decreed’ tht | 

costs, 

| 

RACHEL vs . PEARSALL. 

Tetbal lease from the court of the seventh te 
prevail over 

date dat delivered the opinion of the cout : 

The question in this case is simply whether a -wri 

‘ten Kase of immoveable property shall prevail ove 

a verbal one of anterior date, nip 


-séssion. 
Paul Pearsall the’ occupies a tract 
land belonging to J. B. Rachel, leased to him’ by 


verbal contract. While he was in possession 
a this lease, J. B. “Rachel entered into a -conéractal 
q lease, in writing, with Hilaire Rachel for the same land. 
On Pearsall’s. refusal to surrender the land to this} 
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OF THE STATE OF: LOUISIANA,» 
Phe plaintiff contends that. leases. of landed pro- Want q 
bi made: yerbally, and relies on our 
4 statute, Civil Code; 372/art. 8, which says, that the 
thf “tanner of proving the validity of such, conteact.is_ 
to the rules provided in the title of con. 
tracts and conventional obligations in-general.”” The 
Elin understands this to refer to the rules me 
blished for the alienation of immoveables, and 
| quotes the article which provides that “every 
q warrant tending to dispose by a gratuitous or in, 
cumbered title of any immoveable property or Slaves, 
be reduced to. writing, and-that,in casethe | 


existing of such covenant should be disputed,no 
parol evidencé shall be admitted ‘to prove it. This, 

however, think to-apply.only to the alienation | 

cr transfr of property, not to the mere use 

8th article above quoted expressly says that 3 
“leases may be made either by written or verbal con. 
_ tract,” and. when referring for proof of it totherules, 
provided in the title of contracts. and conventional 


obligations ia general, must be understood torefir 
the rules of proof respecting the amount of the 
obligation, / ‘ 

That. verbal eases property, can 
be established by the 52d article- of 
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CASES IN THE SUPREME courr 
West’ to the of a predial “estate, out 


‘before the expiration of the lease, it says ‘if. thems 
Racuet 


lease has been reduced to writting, 


"Tt is therefore, ordered, adjudged and decreai 
_. that the judgment of the district court be affirmed a 
_ Balin te pi, Johnson for the 


RovzEL ve MEARLAND. 


‘his 
afte 
sid 
: 


them, ‘Dersieny, J. J. delivered the opinion of thee | 
suffice that the ‘Three cases between these parties have been con./j 
press that the solidated ; in which the only question for our’ a | 
found to be rotten, is liable to be cancelled. - i 
evidence is that M’Farland sod to Rowzele | 
boat for the ‘sum of eight which! 
Rouzel paid him in two notes, for which ‘he's now | 
sued. ‘Shortly after Rouzel loaded. her, and set off 
for Natchitoches; but, on the way, she‘was found | 
_ rotten that one of the witnesses says he'could run 
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THE STATE be LOUISIANAL, 


ger nts the timber in many places. Rouzel W 


erwards had her repaired in Alexandria, at a Cot, 
siderable expetice : 


ceeded to put her in good condition, 


defence is thatthe, defeats ete 
‘parent: and that,’ in the bill of sale, Rongel “says that. 


and vised the boat, But.it was his 
duty to declare them ; and 


prove by t the. evidence. he case is certainly one, 


which would maintain én for entire redhibition, 


were it not. that the ‘buyer undertook, to repair. 
"As the case now stands, it appears only’ that fas! 


“been at a considerable expenice to fepait Wit 


that ‘éxpence amounted tojis left without explatiition, 
‘hat we see no Which we can’ attempt 
question ‘the correct 


‘district judge, who has; ranted to" 


therefore; ordered, adjudged and that, 


as, Wilson for ‘the: 
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ss" of the decision 
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he D plaintiff Was surety of ‘Cannon, for the 

rts price of two lots of ground; 

creditor. ‘bought ‘by Cannon Lloyd Day. Be 

that pie was paid, Cannon’ 4 

ott the said [6ts to ‘Benjatnin Kitchen, ‘thé preset dea 

idan, on Ritchea’s ‘answering’ to. pay to 


“estate the p price “due; for them. _Kitchen « 
not, pay, representitive of Lloyd 1 Day's 


principal, and interests, Corti. satisfied jud 


i 


Curtis: grotinds his claim Su ion 
Day’s rights, executed i in his ‘thvour by | 
Diay; calling Himself one’ GF tHe 
ay “and! the ‘attorney it fact OF the 

“The quality of Edward\A, Day is now com 

: not appear, to baye been ques: 
~~ tioned in the court below. But, whether the expre 
_ subrogation, by Edward A. Day, be or be not suffieg 
ciently. 


thie 


» 
j 
— 
— 
— 
Nx 
. ment, and. now demands of Kitchen, tix pur 
reimbu t of that sum, ° 
of the lots, feimabursment ofthat sum, . 
Ga): 
7 


place: in. this case, agreeably to the statute 
Code 290, atta 151, which 3 


_ those being bound. with others, on for others, 

for the’ payment, of a debt, interest jin dig? 

therefore, “ordered, adjudged nd 

the judgment of tie cont 

‘costs. 


Johnson, for the ‘plain Belin, for the defen. 


from the court of the sixth distri. 
ott wife by their mam 

J. deling the opinion of the court tha: 
‘The plaintiff says tbat. > is a brother tod one of 

heirs at law of the late Cesar Augustin. ridean, of 

entitled to his sharé 6f the estate left by his brother, the ‘ith 

notwithstanding the. wciprocal donation, which big 

_ said brother and the present defendant had made to a 

one.another, by theiy marriage contract, ofall the pro- ROR 

perty of which citier, of them might) first die pos, 

sessed 5. because that donation was to have effect 

case ne should be born of the sid 


‘ 
< 
¥ 5 


OF THE STATE © OUISTANAS 
te a 
he 
re 
tS 
| 
: 
> 
& 
4 


 though the child died, before his father, q 


_ CASES IN THE SUPREME. COURT 


marrage, and a child-was- born of it; ‘and that as | 


_Frrpeav 
we. 


enstom of Paris, from which it is believed, that tie! 


ou 
tic 
‘att 
PC 
“they stand revoked by the birth of a child of ¢h 
de 
he 
ne 
ey 


_ been stipulated, that the donation shall stand revoke 


annexed to the donation, the exception establishel 


was not:thereby revoked. 
"The general rule, in matters is- 


donor, even whiere no stipulation to that effect’ 
Made ;. and. that.after such revocation, thedoug 
nation cannot revive, by the death of the child ‘Colt : a 


Code 274, art. 74 &/78. An exception to this ruleigy 
introduced in favour of donations, made on accéulif 
of the marriage, by the ancestors of the husban 
wife, or by and between the husband or wife. Ths 
we understand-to apply to- cases, where it has 


by the birth of achild; for where such a cciition ig 


by law is done away by the will of the parties. Hert 1 q 
the ‘parties have ‘chosen to’ do that which, in’ other } 


Sear cases, is done by operation of law alonie. Teappeits 
oe that the consequence must be the same. 


~The defendant thinks, that by referring to the | 


practice of those mutual donations has derived,.we 7 4 f 
will find that, provided there exists no child, at the | ams 
death of the donor, the donation his its effects. But 
it must be adyerted that it is so obverved, under the Be 


2 
: Wes 
4 
; 
* 2 
| 
= 
a 
i 
¥ 
* 
a 
<i ¥ 
| 
‘ 
J 4 } 
i 
= 


‘oF THE oF LOUISIANAD — 


of usufruct, not from the interpretation! or 
j tructionof any law similar; to ours, but from the, 
positive provision of the custom itself, which says, 
that the don mutuel shall however take effect if atthe 4 
death‘of the donor there eaists uo (child. “As/we 
have no such law, we must be governed by the ge- 


RIPPEY vs. DRosGoOLE AL 


from the court of the sixth alstrict, 
who remOves in- 


“Dei J. delivered the opinion of the conrt;*%* parish, bays 


a house and lives 


. 2 Tis suit is “Brought on a note of hand, not nego. there, for three 


months, with 
 ciable, subscribed by the defendant Dromgpoole, in having” left 


Property in the 

favour of Lewis H. Gardner-now deceaséd. It has Parish he mov-~ 
| been transferred to the plaintiff by Gardner’s widow, Pletd that be ig 
the other defendarit; in’ her own ‘name and in her parish only, 


not having yet 
= capacity tutrix fer children, heirs of her’ lite 


It is therefore, ordered, adjudged and decreed that 
the judgment of the district cdirt be affirmed with 

Bullard for the plaintiff, Murray for the defen 


ue “CASESAN THE, SUPREME COURT, 
husband the legality of that transfer isnot di 
"The dina by Dromgol it 
not be ‘sued, in the parish’ of  Rapides,be 


of a note not ne- of Natohitoches, which he had left only three-man 


iable, is not 


Grawes, ~The act of 1814 which provides: that personsiill | 
have a permanent ‘residence in some parish off 
| ‘state, shall suable only in that place, is. the 
which the defendant Dromgoole relies to 
-Shis.plea to the jurisdiction of the.court. Under 
act, therefore, he is bound to shew that he has a pam the 
manent residence somewherg. .The.evidence of 
that he has sold his possessions in Natchitoches ail ~ 
_ moved his family to this parish, ‘and that he has pur. # 
“where he was living, ‘since about three months, whet | Ss 
ease was tried in the inferior court. 
fendant then must choose between having a peomas | 
nent residence: any where ; for he ‘surely. cannot 
considered as residing where he is not, and where he 
neither property nor family ; neither can he be | 
gee deemed. to have preserved his domicil in Natchitos | 
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What iti ‘Natthitoohes "Phe for “WA | 
then the suit i is thé prope? 
of that rio permimnent italy "places? 
the Wefendant having ray 
on his:ples’ fo fhe jurisdigtion; (for according: tothe 
rules of practice as declated in the case of Tricoy.vss, © 
Bayou, 4 Martin, 172, defendant is bound to 
in the same answer all his means of defence) 
there is no ‘diffigulty pronounce ‘onthe merits 
of the case, and $0 give him for 


| stands’ a: very differene pound? 
She becauskithe noe hot 

ste ‘ofthe debror. This she does 
appear to ; but even if she had,” 

she be’sued, unt the principal be 
Thsolvent, 


gris 


‘ Re 


* 
| 
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A 


the district:court be. reversed, havi 
Proceeding to give such judgment as ought 
= been. given below, this court does further adjuge find: 
decree: that. the appellant do recover from. the the'c 

William. A, Dromgoole, the sum of two thousanil 
dollars, with interest, singe the judicial demand and @ Ph 
and it is further, ordered _ that judg ment 


lil 
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from ‘the court of the six th 


~The plamuff sues upona, note of hand, 
imyhis favour, by. the defendant H..HHaynes, forties This 
defendant A. J. Davis, 28 surety. . The defendant ler, 
Hi. ‘Haynes resists the claim off the: gtound. that betw 
slave by him purchased. has. redhibitory: the t 
"the defendant A. J. Davis pleads, as surety; hig be. boun 
nefit of discussion. Judgment been rendered disp 
_ forthe plaintiff, without any reservation in favour M 


entered for the defendant Sarah Gardner, wit 
i 
} | 
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ed wayed his right of discussion... 
Hind-any thitig. in it "that can enable as td. question 


ot 


Scott and for the ins 


? 


land between 
A, and D. he is 


opinion of the coiurt. entitled to the 4 
this i is a contest about limits between two néighs point, at_which 
A’s grant termi- 
tours. Archinard, the appellee; complains that Mil- nates. 


ker, the appellant, incroaches upon his land ; the line 

Ey between them not being ascertained sufficiently Ss 

the téstinotty, ‘tecourse” must be had to the other 
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CASES IN THE SUPREME COURT 
1788; obtained an order of survey for twenty arp 
fronf; of those twenty arpents Dupart’sold | 


the: plaintiff’s ancestor, so that. his title now calls 
for fifteen. Beginning to survey from his lower | w 
which is ‘admitted, the fifteen appents end Pe 
a an hackberry stump, which the plaintiff contends 
is the boundary between them. Now, as thetitlegf 

the plaintiff calls for all the land between R.E, Cup 

ny and Wm. Dupard, it is clear that, at the place | phe 

where ‘Dupard’s grant is the 

Upon the whole we sre satisfied that she cISIOD pl 


ae of the district judge; which has adjudged, to the | 

plaintiff the land in dispute, is perfectly correct. 

therefore, sjudged and dosed 
district court be afirmed 


Baldewin for the plaintiff, Murray 
SUBERCASE WIFE vs. CALDWELL 


from the court. of the sixth 
Deraieny, J. delivered the opinion of thecourlg 


to give notice to” 


the"drawee, 80 This'suit is brought on ‘an order from the defendant 
strictly as that of 


aha a person, supposed to be his 
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OF THE STATE “OF LOUISIANA, 


is and decreed that 


the plaintiffs a sum. of two thousand dollars Went Dini 
_ which the acknowleges to owe to the plaintiffs, in 
part. payment of a larger’ sum. The order is ‘not 
negotiable, so that it cannot be considered _as,abilt 
} of exchange, It fixes, no particular time, at which 
} payment was to be demanded, and the defendant 
has agreed to. be responsible for it, if the: sum, was» 
not already. paid by the drawee to.the plaintiffs an- 
cestor... The drawee has refused to..pay, andthe 
"plaintiffs now demand.paymént from. the drawer. 
objections raised by the. defendant, as tothe 
supposed laches of the plaintiffs, in giving him notice 
_ of non-payment, are not applicable to a.case ofthis 


NON 
Sovnercase 
Wire. 


‘ the judgrment of the court be affirmed with 


Thomas for the i Bullard for the defen. : 
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CASES. THE. SUPREME count 


from the. court. of the, sixth 
GARDNER. 
Marnews, J. delivered the 
It may be 


gilly stipulated The” ‘plaintiff and appellant sues on. a 
aon made by Lewis Gatdner, during hig | 
mention 


interest shall it be Mage with the defendant, ‘his widow and the 
Sac." tutiiix of their minor Children, in’ 


"not claim die City she represents’ ‘them as heirs of’ their father” 


ofthe cone "PRE the’ “19th of May 


ot comply Made payable two months thereafter, and bears in | 
“fites ofthe lew, terest, if not’ punctually paid “at oc 
cent’ a ‘year, From théldate:" Judgment "Was | 
including. the date, until'the 

_ ‘payment, but only against the estate oF Lewis He 


complained of by. the appellant, | 


ment, of interest canbe ¢onsidered, in the. nature 
a penalty or simply as an agreement to pay “i 

_ on the condition therein expressed, we cannot s@ 
any reason why the bound,” 
thereby. 


‘ 


: Gardner deceased ; and, on these 


Whether the stipulation, in. the note foe the sai 


The obligation, arising from such a coveiiiil 
be ely acted, ony os ring Rom an 


tio 
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“The: ight to: revover: 


_ prietor of one half of the matrimonial acquests and 
Sains, is resisted On the: ground of her 
as authorised by 


punciation, it is required that she ‘should “have the: 
estate regularly inventoriéd, and that ‘she shduld” not 


community, except such as may” be conse as 


| only, Civ. Code, 338, 
the present case, it appears from the evidence 
the defendant’s husbarid’ died ‘on the 12th of 


: August 1819, that the inventory of his estate was 
not commenced until the 20th of November ‘fol: 


} the'defendant and appellee,as: partner and spro= 


Towing, ‘that the defendant “did ‘not attempt ‘to 


ge. 


rious contract. Bat, a3. our laws authorise conven- Dine 
tional interest at the rate of ten per. cent, and as, 
stipulated for, inthe present docs not-exeeed 


taken aiy active concern, in the OF the 


nounce the’ pattnership or community of gains, un- 

til some time in May 1820, and ‘that, previous to 

~ her renuneiation, she, had taken an active concer in 
| the effects of the community ; asa proof.ofwhich 


‘it is shewn that she transferred, in the purchase of 
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EASES IN ‘SUPREME COURT 


Wests District. a plantation: for a of $2000, 
to the community.” 

With: this evidence we are of opinion, 

that the defendant was not at liberty to renounce thé | 
community and clear herself from the debts, ineutieg 

” - during the marriage, and that she is liable to the pay. 

one half of them. 


"Tt is therefore, ordered, adjudged and decreed the 
the judgment of ‘the district court be, annulled, 
Stab voided and reversed, and it is further ordered, ale 4 
judged and decreed that the plaintiff and appellat 
- do , recover from the: ‘defendant and appellee, the 
sum of seven hundred dollars, with interest. from. thy 
19th of May 1818, until the 25th of March 182055 
at the rate of ten per cent a year, on the sum Of 
$1600, and interest at ‘the same rate on $700, from 
the day last mentioned. until paid : and that the a” 
; a mount of this judgment be levied one half of the a. 
‘pee goods and chattels of her, the said defendant, Sarh 
—, Gadner, and the other half of those of the estategi 
said Lewis H. Gardner deceased, and that the 
pellee pay the costs of his appeal. 


Baldwin for the paint, Bullard and: Thomas 
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the court of the sixth district, Tivret 


4 The’ plaintiffs and appellants claim a right of pre-. ‘ 

emption to a tract of land described in’ the’ petition, bss obtsined the 

j laws of the United States} which ac! 
by another claiv 


a cord such a right to settlers of a certain 
tothe extent. of one quarter section; as laid off ;by of 
ter: ar 


t the: regulations . of the , government of. the United preemption. 
States. ‘The plaintiffs and defendant are vendors of 

‘different persons, the benefit of such h pre- 

t 


The vendor of the. defendant, having ‘comiplied 
7 with certain requisites of the laws cited, obtained a 
Sy —certificate from the register ‘of the land office to that 2 
effect... ‘The plaintiffs and. appellants complain that...) 
this was done, in contravention of their rights and ‘te 


4 claim the intefference of this court, so faras fo 
decree that the land thus acquired by the’ defendant. 
‘shall enure hp Benelits or to order 


ist 


Whether tis court wo ee. 
rights of settlers on the domain ofthe U. 
| States and to determine on. the 
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cases THE suPREME count 


to be given to one or the other of 
contending for a right of pre-emption, while the 
. hecessary to determine: The. defendant is an ‘inno. | 
purchaser, without notice of the claim of the 
be Plain, and ought not to be disturbed in his prox 


‘ 


i 


owe 


that the the distriet court ‘be 
a 
Baldwin fo the rin, all 
se 
from the court ofthe sixth district. 
tee 
“cision of an infe- J. delivered the opinion of the courts 
rior court, refu- 


This is an action of trespass, brought by the appellee ‘ 


on to recover drawages, for his having been disturbed) 
a, by the defendants and appellants, in his possession - 1 os 


ofa saw mill and the land on Wwhich itis situated, 
described in his petition, 7 
They attempt to justify one 


P 
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a that a title to property will | sot justify Were 
September, 1820, 
| the proprietor in a forcible, entry, and.ouster.of. 
legal possessor... But, in the present, cise, it does 
fellee, which is complained of as excessive : and it 
insisted,/for- the appellants, that, on ‘that account, 
| the judgment ought to new trial 
granted, or a reduction made in ‘this court of the” 
Whether this. court woul say cast, 
| with the verdict of a jury, on account of enormity — bot 4 
in damages, is ‘not to he 
sent case does not appear to us so. 
4 "require our. interposition. 
| After the verdict and: 
‘moved the district court for a new trial. This 
tion was grounded on the affidavit 
stating, among other reasons} ’ for: obtaininga 
cond trial, the discovery of :evidence, which’ he 
could not, by ordinary and reasonable iligence, have 
discovered: previous to the: trialof the cause. This 
motion was overruled. by the:‘court, and no bill’ of, 


rin tad 
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a this . court is bound to notice iit;on 


thé appeal from the final judgment, within 
We are of opinido, is.correct:: Basin | fus 
present ‘case, from a strict: examination of ithe 
affidavit; if believed that the evidence to which it 
_ tefers: might have been discovered: by ordinary’ thd) 
reasonable . diligence, and. that.. consequently that 
“there is no ertor in the refusal of the new trial. 
‘ordered, adjudged and ‘decreed ti 


MO 


attachment, proceeded by the ordinary 
citation, which was served, by leaving 


& 


ar? 


Ke. 
- 
Wilson for the plaintiff, | ia for the 
Wilson fc aldwiu for t en- 
3 d — 
t 
ay 


tiff moved then for judgment. by .defaylt, in conser 

quence of the service of the citation, which was — 
whereupon fie’ took’ the preselit appeal. 


have no doubt of the correctness of the judg- 

neni of the: court quo, ‘80, far as it relates to the 

iy _ question of ‘the attachment : but we believe it er 

roncous, in refusing to the plaintift a judgment by 
| - default on the ‘service of a citation, which was in all : 


gees regular, independently of the attachment. oat 
Tris true the attachment was wrongfully 
ata time where the ordinary process of citationcould ~ ~ 
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cessary consequence that the latter mode of prox 
ceeding: was irregular’ and void s:as'thaty which 
| “regular and proper i in itself, ought not to be Vitiated 
annulled by a distinct proceeding, wbich is found 
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‘foutided“his épinion, ‘in relation to’ the 
and illegality of the citation, on the belief that”the 
J law requires a prayer in the petition for that process, — 
which, on examination, is. seen not to be the case. 
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It is therefore, ordered, adjudged and decreed) 
‘that the judgment of the district court be annulled, oS 
avoided and reversed, and it is further ordered, ad. 
judged and decreed that the cause be remanded wih a : 
desertions ‘to the district judge to proceed onthe 
Plaintiffs petition and in Ot 
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from the court of the sixth district. 


"This case presents only a ‘dispute as to thesproper This case 
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th  Tocation of a grant of land to. Texada, the grante 


‘ 


government, under whom, as vers 
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| dees, the defendants and appéllees claim.” 
| _ Their right, to be quieted in the Kerr 

thedisputed premises, is not contestéd, on the ground 
of a: superior. title in the plaintiff and appellant, as 
opposed. ‘tothe grant aboye.cited, shoulditappeat 
| that it had been properly located, This is a ques- 
“tion’of fact, which depends onthe testimony in the 

district court, decided in favour. of . 
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extate of L. HL Gardner only, it be 


reversed. for the reasons assigned, in. the opifion of 
in the ease. of Landerdale q 


to 'give’such a judgment, as in our “opinion, ougl 
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To his “title, he 4 in 
of survey, made by a person, who-states “he” acted 
surveyor, under the order of the Spanish “dom- 
mandant of the part of Cohcordia-and a grant! of pers 


survey above mentioned, and a certificate oF thi"eon- 

frmation, of bis claim, AY, 

. The defendant relies. possession and 

chin. 

‘mandant, had no right. to grantithe land|in quéstion’”*" 
under the regulations of his government, and’conse- 

7 © quently the plaintiff acquired no title, under his grant. 

confirmation of his claim, by the land commis- 

stoners, had the effect of perfécting his title against. 

the ‘government, but leaves it. % its 


Tnission from sgid commandant to possess and oc- 
cupy the larid“in-dispute! agreeably tothe order of 
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the premises in dispute, Bate 
of the plaintiffs pretendef grant, and to havegon on 
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ported by. his right of possession, under the 
ficate of, the. commissioners is a title, at least equal cout 
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the petition “of the” present” plaintiff dismissed ‘and: 


allegations, that the. former. recover from 
éant the amount of the bill with costs and interest, 
| “and after deducting the a amount of the ‘bill , damages 

“gad interest, that he pay the ‘balance to the interven 
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"The statement of facts refers: tothe-depositions 
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"endorsement ofthe frm, on the back of the “pol 
originally. a: blank one, and..was. filled ; up. With 
to pay: especially to the plaintiff, since the-trang. 
Bad andhat a. time. different. from. that, expresses 
Dhis' was’ objected to as;useless, the holder hayiig 
austained.. The counsel were distinctly 
the court they had evidence, thot, the 
delivered tothe plaints agent, fora 
"and: a: different, one had. been made of it, the endotie 


trict “court, shew. that the bill, endor 

tet & Cox, was duly protested on the 1st of 
tober 1816, for’ non-acceptarice, and due notice, 
given to them, by the plaintiff, who was the 
off the holders’ of the bill, 
for the ‘payment of the bill, at 

made a written offer. of the note.on which 

issheough provided it was. deposed 
| in’ the joint names of the plant 
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pote'of the intervening party to. the plaintiff, which 
ced, without date, the. former. the: latter, 
that, having reason to believe that: the: billswas:paid 
Sand disliking that the. note' should. be protested, he 
desired: to have. it withdrawn: frombthe-bank> “By 
written agreement, subscribed by. the counseliof 
the present plaintiff, acting for the’ holders‘of' the bill 
‘and of Bartlet & Cox, it ‘was agreed “that suit 
should.be' brought agairist them, 
bill, to try” the’ question of their liability, on ime. 

- fits, and the suit brought upoit the note dismissed : 


ofthe suit. ‘Such a suit was accordingly 


to Bartlet & Cox, of the 
fon-payment. sic: 
witnesses, introduced ‘by 


ty, depose ‘that the note, on whith the present 
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these ‘witnesses.is one of. the:drawers of the:till; amd 
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note on which. the. present is ‘brought, without out 
mentioning any thing as to the ‘protest of this” bills 
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offer, this contingency has’ happend, since the 
bill, the’ payment of which the note’ was intended to 
ure’ was “not. paid at its’ maturity by the drawee 
since been ‘paid by’any of the’ nihkers 
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_» Wourable'to the appelkint; by: waverivof the con+ 
‘sideration'of the admissibility parol. evidenees 
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protest for non-payment .made\a condition: of 
“thé pledge of the note, and:.one-only ;thatne such 
‘condition was spoke ofthe 
appellant ‘and the; written -accéptanee of, 
pelice. must.:make this.witness to 
preponderate, especially.if we consider that this, 


bill shaving. been. ; protested nonsaccep- 
dances the holders. might,.insist the,immediate 


of the sixty days, and their right,could 

*by the neglect of a protest on the — 
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that the plaints right’ of on the 
for was noti:merely inchoate; tit 


‘for the whole amount of the 

in favour of the plaintiff, directing him to pay the 

if any tothe intervening arly, 

ascertaining the amount due to the forttier, 

ing him jodgmet thereby, ‘and: judgrient ‘forme 

favour of the intervening party 

we ‘ind that ‘there Will be 
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"PRINCIPAL MATTERS, 


‘Tt lies’ from ‘the of 
And it’ i in’ acasé, é take: ‘a bill: 
of @xceptions to” the of the court, 
Myse vs. Curtis & al.” 
‘It does not lie for the insolvent; 


of the cre~ 


. Seghers vs. his creditors. 
A cannot avail “himself. of the appeal of. 
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Haynes: et al, 


The decision. of. an inferior on a ‘question 


fact, will prevail i in, the supreme court, if not 
manifestly erroneous. Rachel vs. Se. Amend, 

‘ 6 Same point. Brown et al. vs. “Louisiana Bank, 
action grounded on a tort, when 
Damages when the appellant does 
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procure a statement of facts, nor assign er- 
Tors, Dussuau & al. vs. Dussuau al, 
‘9 When justice requinesy case ig sent back ‘for 
further proof, vs. Camfrancq, 


10. Same al, vs. Winter & al. 


d Property taken on it cannot be mortgaged. $0 as 4 
‘to destroy | the tien of the-plaintiff. Harvey” 


s. Grymes Sa. 
the petition concludes with a. prayer for 


‘the attachment-of a specific” debt, nothing, 


Cy _ else can be seized; Astor vs. Winter, : 
3 It is suliciéat t0 place. the property, in the cus 
of the law, that-it-be attached in the 
hands the Soholcfield & al. 
en 
| It lias, summary relief against the maker of a 


¢ note not given to be discounted, U. Bank 


Fleckner, 

2 An usage, common to all the Banks i in age ¢ 
Jeans, cannot be deemed a egal rule of con- 

“duct forany of them. Same case, 

No relief can be had: against the forfeiture of 

terior, Payments to the. State Bank, on fail- ‘ | 

ure of posterior one, 4 Brandt al. vs. 
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it “mtg be. ¥ esented for non-acceptance and, ag 
Rot affected by the neglect of the holder, to 
a “Whether. a sale by acommon carrier vests the. 


to 


1 The debtor's ‘property becomes the common 


tock of hiseréditor rs; in eases of insolvency 


A creditor, opposing the homologation ofthe 


3 
his opposition “and is not allowed to al-’ 
8A creditor, who procures a. sequestration, whi ch 
is followed by a cession; has no action. f 
his costs the measure ‘does not appear 


to have. been. “advantageous “to the. 
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2 In an action for a ‘tortious conversion, it has jue 
if thé ‘Gontversion, be ‘within the” 


parish,” “altho” the goods came to the defene 


_dant’s hhands oe of it. Jenning, 


map) woman contract to carry. business: 
together, their subsequent. cohabitation does 
hot affect her Viens 


EVIDENCE, . 


The record of a suit cannot. be read 
“neither a party nor privy thereto. Oizere 
Parol evidenceis not admissible of of 
7 former government of Louisiana. Same case, 
_ Parol ‘evidence cannot be, Feceived against the, 
contents of a deed. Harrison vs. Laverty,’ r 
4 Nor of the contents of a bill of lading... Center.vs.. Be, 
5 Under the ‘general issue, the defendant cannot 
give another contract in evidence. Same casey is 
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6 If a party gives part of a conversation in evi- am |) 


dence, the other has a right to draw 3 
| whole of it out. Harrison vs. Laverty, 213 7. 

-¥-The judgment obtained by a misor, against his 
tutor, is evidenée, of his claim on the tutor’s 
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“PRINCIPAL 
his’ part of the’contract and the answer allege’ 
generally a violation of itby the defendant, 
a the latter may give a breach ‘of it’by'the 
in evidence. Berthemond vs. Davis, 
9 The evidence must correspond with ‘the 
10°The acknowledgment of the: maker of ‘a Tost: 
suffices to/prove’ it! Latapie vs. Gravier, 
u If a note not payable to ortier,/Shewn to have 
_ been given in payment, of, goods, -he alleged 
to. be .mislaid, and the defendant. doesnot; 
plead payment, slight. evidence of -the-mis+» 
laying will. suffice. Nagel ys. Mignoty.:. 488 


12 The assumption of, thé debt of mast 
“stricktly proven, Old vs Fee & al. 


given in evidence against his. master.: 

an action on a lost note the plaintiff is genes, 


tally holden ‘to strict Conprenes vs. 


Dufour’ 8 heirs wat.’ 
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a lien on of his in, 


_ hands for the balance of his general account. : 
: & al. vs. 


_ HUSBAND A “WIFE. 


a If a husband and wife, by, 


_ gaveto the survivor the property of the. pars, 
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tg dying Sra, provided there ben au, 
2 ‘A wooman,msy.sué the estate of aman 3. The 
hery. his first: wife: -being alive, for, hep 
| serviees inj shis/house, the use of ber 
if a sheriff levies an execution on the 
gthird person, the sale may be-enjoined by? 
the judge ‘of the district in which the'seisi 
gure ‘was thade, altho’. the from 
another district. ve 
froti the date of & | 
it be ‘not punciually paid. va. vs. 


When the natural meaning of the words ofan act a 
present no ambigtity; ho ‘interpretation is. 


7 ‘When two claimants of the same tract of land 4 yy 
their respective “Gties' must be examined a 
‘without regard thereto, Hooter-vs, Fipiiet, 637 
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_PRINGIPAL MATTERS. 
a commissioners’ certificate cannot be disturb- 
ed by another claimant, on the ground that 
tlhe vendor of the Jatter had’ wright 
ewption. & al. vs, > > 
q 4. The commissioners’ , Centificate js no 
possession. Carmichaelvs. Brisler, 
1 the deed calle for‘ll.the: lend | 
tween A. & D. he is entitled tothe 
from.the, point, at which.A’s. 
ing mostgagee cannot proceed pre- 
-taisesyvinthe hands of third possessoryame 


holder of an order not negociable is not 
4 “bound to give no‘ice to the drawee, so ‘strict- 
as that of a bill of exchange. Soubercase 
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‘ts. of the essence of ihe contract ‘of 


_ especially: found, their finding ought tobe” 

“disregarded. Center 'vs. Stockton & al, 
Answer to interrogatories be sworn to abroad. 4 
ought to ‘appear that the officer'had autho: 

Same case, - 

4 Pleadings, in this state; consisting only of thelll } 

‘petition and answer; pleas fués.darrein cone 
‘tinuante; are not known ; but, the 4 


protected from | Surprises: -and, in case of at 
On ardletoshew cause, ily 
ing the sale of property, taken on’ an order | 


_ of'seizure and ‘sale, should not be set-aside, 

If process of attathiment be sot and'a 
in the mean while served, the plaintiff! 


‘ 
| 
. 
| 


8. defendant, who removes to ‘another: 

months, cannot plead that he is suable in that 


parish only,, not having yet acquired adomi-_ 
9 There is no pecessity. of a; being. set, forth. ; 
‘the real estate of a minor can-: 


the: engorser,. ignorant thatno demand cit 


name of the payee for the use of the: 


transferee, Filhiol Jones al, 


guarantees the payment: of. ity this. does. not. 
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| -suable “before the insolvency of the drawer: 
If the ‘wile do hot renioumée if dae tiftey sie”: 


cotton sold, payable i in two, days, fend the, 
yendee instantly procures advances thereon, 


delivering it to the lender, who ships. it, 

his ‘own name, . the ‘vendor cannot 
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-PRINGIPAL MAPTERS. 


6 will “tescindedy if the services ofthe 


taterrupted,. that it t is presumed hewould 
“have been bou ght h had they 


Ifthe vendee to take away tthe od the 


‘vendor, after. proper notice, sell them 


the acéount of the’former. Gilly 


‘The vendor of moveable igoods. has 
tho" the principal afterwards take other notes, 
qpayable to himself with an, 
After the sheriff has. of th property | 


a last and highest bidder, he ismottoset) 
‘it, up, again, | because, another bidder, claims 3 

1 The vendor ought, to declare the defects of the 
thing, when he knew them and it does not — 


that the: bill of sala express that the 
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/ action of mortgage, is personally ‘liable toa. 

so as. to be ‘susceptible i. 
cing set off, when itappears, that something 


_and:how much is due. Center Oral vs. Moree, 


1 laws of require the presence of" five 
witnesses to ‘the verbal” emancipation of 
‘slave. _ Bazzi Rose and'her child 
2 Tf-antiiformal einatcipation takes place, the 
promising ‘to comply with'the legal 
milities; his rights are not'thereby. 
till these formalities be fulfilled Samescase, 
3 A such ‘etriancipation, in’ this does 
Ifa slave procures his discharge, by habeas: 
4 the ‘mastéris Dot. ‘thereby: fromi! 
establishing his right: Same case, 
A master’ may sue for, what is’ due to ‘his stave. 
5 audais’ heirs vs. Fon’ Gal. 
a slave, who has a deed of emancipation, 
which she is to be free, at’ ‘the grantor’s 4 
Mis death, i is a statubiler, and children born from 
her, i in’ the mean while, are slaves.\\Catin v8. 
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property. -Rowlet Grieve’ ayndicey 
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See Suarocarion, 2, 


TUTOR. 


See Evipence, 7. 
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A partner who pays partnership is 
gated: to the. creditor’s rights on the joint 


a A ey who pays ‘the debt, is ipeo facto niles 
to. she of the creditor. Curtte vs. 


surety. 
surety, who does not bind himself in. sétidum 

with another surety, is only liable for one - 

“half of debt. Filhiol vs: Jones & 


Afather in law is an Same. 


2 \ party does hot a by de- 


positing a. sum of money sufficient to pay. 
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